ORDINANCE #2012-5C

AN ORDINANCE AMENDING AN ORDINANCE entitled, “Code of the Borough of
Beach Haven, County of Ocean, State of New Jersg000)” as the same in Chapters
212 and 141 apply to the outdoor display of merchatise for sale or merchandise used
for rental purposes in the business and marine comencial districts.

THE MAYOR AND COUNCIL OF THE BOROUGH OF BEACH HAVEN DO
ORDAIN:

SECTION |
PURPOSE

The purpose of this Ordinance is to permit, unggtain circumstances, the outdoor
display of merchandise offered for sale and praxlotfiered for rent in the Business District
and Marine Commercial District of the Borough ofaBkR Haven and to establish regulations
concerning such outdoor displays. This Ordinarccg@repared and adopted as part of a
Settlement Agreement In The Matter of David Colmamdividually and t/a Island Sun
Trading Company, Plaintiff v. The Borough Coundiltile Borough of Beach Haven and the
Borough of Beach Haven, a municipal corporatiothef State of New Jersey, Superior Court
of New Jersey, Law Division, Ocean County, Dockeb. N.-2582-11. That lawsuit
challenged Ordinance No. 2011-14C which modifiegl thanner of the outdoor display of
merchandise for sale in the Borough. This Ordieaamends both the Zoning Ordinance and
the Peace and Good Order Ordinance of the BeackrH@wede. The Zoning Ordinance of
the Borough of Beach Haven is a permissive Ordieara any use not expressly permitted
in the Ordinance is prohibited. The amendment2tt?§814E(2) permits the uses expressly set
forth in SECTION Il of this Ordinance.

SECTION I

§212-14E(2) of an Ordinance entitle@dde of the Borough of Beach Haven, County of
Ocean, State of New Jersey, (2000)5 hereby repealed and in lieu instead thereohef t
following is adopted:

(2) Outdoor display of merchandise and producteretf for sale or rent
and the outdoor consumption of food offered foesal

(A) The outdoor display of merchandise or products
offered for sale or for rental shall be permittedpyoperty
owned or leased and operated by the licensed lassine
entity occupying the premises on which the iteneskaaing
displayed. The display of items will be permitigasuant

to the regulations established in §141-4 of theeColdthe
Borough of Beach Haven and such items may be disgla
both on the property of the merchant not burdenethb
public right of way and also on the public right why
contiguous to the property pursuant to the regubatiin
8141-4 of the Beach Haven Code.

(B) The license referred to in paragraph A abova is
Mercantile License applied for and issued by theoBgh
of Beach Haven pursuant to the provisions of Chajeof
the Code of the Borough of Beach Haven.

(C) The purpose of this Ordinance is to encourage
appropriate commercial utilization of commerciabperty
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situate in the Business District and the Marine @unrcial
District of the Borough of Beach Haven. Such depeient
shall be balanced with the esthetic visual impacvisitors

to the Borough of Beach Haven, applying the stahabr
developing an attractive high quality seashoredestial
resort community, avoiding a garish atmosphere and
retaining for the Borough of Beach Haven a reaskenab
commercial atmosphere of decorum balanced by the
primary residential nature of the Borough. ThetHer
policy and purpose of the regulations and permissib
outdoor display is to avoid congestion and obsimacof
pedestrian traffic and the avoidance of visualrdition to
drivers of motor vehicles on the public streets tie
Business District and the Marine Commercial Distric
which distraction could cause unsafe driving. AtHar
purpose of this Ordinance is to avoid congestiod an
obstruction of pedestrian traffic that occurs olyracur as

a result of the cyclical transport of rented retorel
items, often of substantial size and weight, in auodl of
doors fronting on the public right of way.

(D) Merchandise or products offered for rental am
hourly, daily, weekly or other short period of tinfer
recreational usee.g. bicycles, quadracycles, surf boards,
kayaks, rafts, floatation devices, boogie boardg] all
items of a similar nature may be displayed on peva
property outside in connection with any licensed
commercial business in the Business District orMlagine
Commercial District.

Outdoor consumption of Food Stuffs.

(A) Businesses offering food stuffs within the mbe of
the licensed commercial building for on or off pises
consumption may for the convenience of their cusiem
place tables and chairs outside of the building resttbe
business is being operated for the consumptionoofl f
stuffs sold by such business. The tables andskhall be
offered only for the convenience of customers wihweh
purchased the food stuffs inside of the commeimgbing
and wish to consume the same at their leisuredwritsdi the
building. The business shall maintain adequatghtand
garbage receptacles and shall be responsible fasinmp
the area to see to it that their customers utilike
appropriate trash receptacles.

(B) The tables and chairs may be placed on the lot
owned by the business or in the public right of way
provided that the area of the public right of waynaining
unobstructed shall be in accordance with 8141-4Ghef
Beach Haven Code.

(C)  Any business placing tables and chairs at the
exterior of the building may not place any tabled ahairs
in addition to those permitted in the business ertyp
pursuant to its Site Plan. The Licensee may tramsables
and chairs from the interior of the business amtglithem
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in the out of doors so long as the entire seatagacity for

the business does not exceed that approved byldhaiRy
Board or the Land Use Board of the Borough of Beach
Haven in granting site plan approval. If no sitanp
approval has previously been granted, the totalb®uinof
tables and chairs, both inside and outside, todreipted
shall not exceed the number calculated by detenmitiie
total number of tables and chairs which would beniged

in the building under the current provisions of treious
codes of the Borough of Beach Haven. Any business
which, prior to the adoption of this Section, hagimmained
tables and chairs at the exterior of the buildirggntaining

the licensed premises may within thirty (30) daysthe
publication of this Ordinance on final passage ypplthe
Zoning Officer of the Borough of Beach Haven andlish
be entitled to a certificate of non-conformity ofiet
requirements contained in this Ordinance and inp@ra
141 of the Beach Haven Code.

(D) No outdoor display permitted pursuant to this
section shall be placed in any required parking aeas to
diminish in any way the parking spaces provided tfe
commercial building exercising the authority fortamor
display permitted by this section.

(E)  Any outdoor display of merchandise for salgha
licensed business premises shall not cover and iarea
excess of sixty (60) square feet having maximum
dimensions of 3’ x 20’. In addition to the foreggithe
sixty (60) square feet shall be located in an amea
exceeding three (3) feet in width and running pekrand
contiguous to the front property line of the prdpeon
which the display is located where that propentyg Imeets
the public right of way. The restriction contained this
paragraph shall not apply to the placement of talaled
chairs as permitted pursuant to paragraphs (AutiirqC)
above.

(F) The outdoor displays may also be permitted on
porches, decks or raised walkways subject to amsupat

to the regulations contained in 8141-4 of the Bedakien
Code.

(G) The display of merchandise, goods and progderty
sale or for rental displayed in an area locatediwithe
vertical plane extending from any permanent ronicitire

to the ground or a deck located entirely within bloeindary

of the licensee’s property shall not be considessd
outdoor display but shall be subject to all of the
requirements of Chapter 212 of the Beach Haven Code

(H)  The outdoor display of merchandise for saldgaor
rent in the side and rear yards of any licensednbkss in
the Borough of Beach Haven shall not be permitteldss
the business has received Site Plan Approval fah su
display or within thirty (30) days of the final @ge of this



Ordinance has secured from the Building Departroétite
Borough of Beach Haven a Certificate of Non-confiboym

SECTION Il

8141-4 of an Ordinance entitle@€6de of the Borough of Beach Haven, County of Ocean
State of New Jersey, (2000)i5 hereby repealed and in lieu and instead theheofollowing
is hereby adopted:

8141-4. Regulations governing the outside displfagnerchandise and outside consumption
of food in the Business and Marine Commercial Ditgr

A. Special Occasion Sidewalk sales by Resolution

The Governing Body of the Borough of Beach Havely,ma
for special occasions and for special reasons oaat) by
Resolution duly adopted, all businesses in the riass
District and the Marine Commercial District of the
Borough of Beach Haven to conduct sales of merdeand
offered by the business, holding a duly issued siaite
License, on the sidewalk area located contiguoushéo
commercial business enterprise operated on theepsop
No such Resolution shall apply to less than allirmsses
uniformly and no businesses in the Borough of Beach
Haven shall be treated in a discriminatory mannberw
seeking to utilize the special occasion sidewalkessa
authorized by Resolution. The Resolution shalharze

the use of the sidewalk area contiguous to thenkessi
enterprises in the Borough for special days or ispec
events only, setting forth the time and date of the
authorized sales. Any sidewalk sales authorized by
Resolution shall comply with unobstructed sidewatka
requirements as herein below set forth in paragr@h
below in this section.

The Resolution authorizing the sidewalk sale maytaia
such additional restrictions and limitations asdbgerning
body may deem appropriate in order to protect thiglip
health, safety, morals and welfare of the tax payjtezens,
residents and visitors of and to the Borough of dBea
Haven. In addition the Governing Body may in such
Resolution relax any of the rules and regulatiomstained

in sub-paragraphs 1 through 17 inclusive in Paggiia
below.

B. Permits for outside display of merchandise for
sale or for rent issued by the Beach Haven Code
Enforcement Officer.

The Code Enforcement Officer of the Borough of Beac
Haven is hereby authorized to issue permits forotside
display of merchandise for sale or merchandiserdat in

the Borough of Beach Haven as authorized pursuant t
8§212-14 of the Beach Haven Code under the following
terms and conditions:



(1) Any business in the Borough of
Beach Haven in the Business District or the
Marine Commercial District wishing to
utilize any portion of the public right of way
or any private property abutting such
business for the outside display of
merchandise for sale or for rent shall first
obtain a permit from the Code Enforcement
Officer of the Borough of Beach Haven.

(2) The permit shall be issued pursuant
to an application made by the owner of a
licensed business, holding a current
mercantile license, for the operation of the
business on the location where the permit is
sought. The application shall be made on a
form provided by the Code Enforcement
Officer. The application shall be
accompanied by a current survey, containing
a raised seal, made by a licensed surveyor of
the State of New Jersey showing the area
between the vertical face of the curb line of
the street and the front of the building where
the licensed business is conducted showing
the area between the sidelines as that area is
defined in Chapter 212, Zoning of the
Borough of Beach Haven. The survey shall
show in detail the location of the existing
curb, sidewalk and any open space between
the vertical face of the curb and the front of
the building.

The survey shall show the area proposed by
the licensee to be utilized for outdoor
display as authorized by §212-14E(2) of the
Beach Haven Code.

3) The application shall be
accompanied by a fee of One Hundred
Dollars ($100.00) and a Certificate of
Insurance showing that the Borough of
Beach Haven is an additional insured on the
mercantile owner’s policy which shall have
limits of not less than One Million Dollars
($1,000,000.00).

4) Prior to the issuance of any such

permit, the Code Enforcement Office shall

inspect the curb and sidewalk shown on the
survey and if the same is in disrepair or is
not equal to the specifications required by
the Codes of the Borough of Beach Haven,
the curb and sidewalk area shall be repaired
and brought up to meet the specifications
and requirements of the Borough of Beach
Haven before any permit shall be issued.



(5) Any permit issued by the code
Enforcement Officer shall be effective for
the calendar year in which it is issued.

(6) The terms and conditions under
which any permit is issued may be enforced
by the Code Enforcement Officer or by any
member of the Beach Haven Police
Department by filing a complaint in the
Municipal Court of the Borough of Beach
Haven pursuant to 81-16 of the Beach
Haven Code. Prior to the Code Enforcement
Officer filing such a complaint, however, the
Code Enforcement Officer shall give the
Licensee written notice of the violation and
the licensee shall have five (5) calendar days
to correct the violation and for a failure to
do so the Code Enforcement Officer shall
file the appropriate complaint with the
Municipal Court of the Borough of Beach
Haven.

(7) Upon conviction by the Judge of the
Beach Haven Municipal Court the licensee
shall, in addition to any fine or other penalty
imposed by the Court have the permit issued
pursuant to 8141-4B of the Code of Beach
Haven, revoked and such licensee shall be
barred for a period of one (1) calendar year
following the calendar year in which the
conviction and revocation occurs from
making application for another outside
display of merchandise permit.

C. Required Unobstructed Sidewalk Area:

(2) In the Borough of Beach Haven Business District
located on both sides of Bay Avenue in a southwasthy
direction from the southwesterly line of Leewardefsue to
the southwesterly boundary line of the Borough ehéh
Haven the user of any public right of way area Ishal
maintain an open and unobstructed sidewalk as fegubbiy
the Borough Engineer, four feet (4’) in width andhming
from the northeasterly boundary line of the propert
which the business enterprise is conducted to the
southwesterly boundary line of the property. Tiuewalk
shall be designed and constructed pursuant to feaion
issued by the Borough Engineer and a concretewhdse
location and specifications are specified by theoBgh
Engineer shall be in place prior to the issuanceamy
permit issued pursuant to Paragraph B above;

(2) In that portion of the Business District other tteen
set forth in Paragraph 1 above the use of anyefptlblic
right of way for outdoor display shall leave an opEnd
unobstructed sidewalk area extending a right angles
perpendicular to the curb face a distance of €liggt (8)
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toward the building in which the business entegns
conducted.

3) In the Marine Commercial District and that portion
of the Business District not fronting on Bay Avenae
unobstructed sidewalk area shall be provided agirner
above set forth in Paragraph 1.

D. Rules and Regulations Governing the outside dipy of
merchandise for sale or rental.

The following rules and regulations in addition #&my rules and regulations
hereinabove set forth in 8141-4 and hereinaftef@éh in 8212-14E(2) of the Code of the
Borough of Beach Haven;

(1) No outdoor display shall display clothing, rfood
stuffs.

(2) Plants, cut flowers, greens and other suchtatige
matter may be used as decorative material in andexe
business outside display even though such items nate
sold in the licensed store.

3) Merchandise displayed in the public right ofywa
area may not extend more than thirty-six (36) ischeo
the right of way area from the property line of tleensed
premises PROVIDED, HOWEVER, that the open space
required by 8141-4C above shall not be reducedidihw
nor encroached upon.

4) No outdoor display shall obstruct the storefro
entrance granting ingress and egress to the lidense
commercial establishment.

(5) No outdoor display of merchandise shall contain
front lighting, back lighting nor lighting withirhe display.

(6) No power lines or extension cords are perhiite
any outdoor display of merchandise or rental goods.

(7) No outdoor display of merchandise shall contain
any moving attractive devices or exhibits.

(8) No outdoor display will be permitted to have rmo
than one example of each of the different types of
merchandise displayed for sale.

(9) The goods and merchandise in the outdoor displa
shall not be marketed with sales transactions oic@ur
outdoors, such transactions shall take place oitlyimthe
confines of the licensed building.

(10) No signs shall be permitted within or abuttifg
area where outdoor display of merchandise is pacit

(11) Packing cartons, cardboard boxes, bins andikbe
are not permitted in the outdoor display area.
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(12) All merchandise and goods displayed on the
exterior of any licensed retail establishment shadi
entirely removed from outside display no later tidn00
p.m., every evening local time prevailing and siait be
redisplayed nor redeployed prior to 8:00 a.m. |doale
prevailing.

(13) All merchandise and goods displayed on the
exterior of any licensed retail establishment shadl
properly anchored, secured or stored in such a eraamto
avoid shifting or movement of the same.

(14) Vending Machines. No vending machines for the
sale of any products save newspapers shall be thednm

the public right-of-way nor shall they be permitteetween
the face of any commercial building and the pavedign

of the street. Any outdoor vending machines othan for
the sale of newspapers shall be placed on the pyope
owned by the business placing the same in eitistdeaor
rear yard and not between the face of any building the
public street.

(15) Any business wishing to display decorative or
advertising flags on or over the public right-ofywenust
mount the flags so that, when hanging in their &we
position, there is a clear unobstructed space blass than
seven feet between the sidewalk and the lowestopoadf
the flag. If feather typed flags are displayeckytishall be
mounted in such manner that when fully extendedfltte
shall not extend beyond the circumference of theaoer

in which the pole is mounted. Businesses shalldsmitted

to display one flag for the first 20 feet of stréeintage
upon which the business operates and one additftagal
for each additional 20 feet or part thereof of fege from
which the said business actually operateROVIDED,
HOWEVER, that there shall be no limitation as to the
number of American flags which any business maywais
display, provided that they are displayed in acanog
with this section so as not to interfere with pédas
movement or traffic.

(16) Chairs and tables for the outside consumptibn
food brought from the interior of the licensed Imesis

pursuant to 8212-14E(3)(C) as herein permitted| bl
permitted only between the hours of 7:00 a.m. abd®Q
p.m., local time prevailing; such chairs and talsball be

replaced in the interior of the business operadimghe site.
Such tables and chairs shall not be stored outsidée

building but must be stored or redistributed fovges of

food stuffs within the interior of the building.

(17) No outdoor display shall be permitted fromle¢ab



SECTION IV,

All Ordinances or parts of Ordinances incorsisherewith are repealed to the extent
of such inconsistency.

SECTION V

If any word, phrase, clause, section or provisibithis Ordinance shall be found by
any Court of competent jurisdiction to be unenfatie, illegal or unconstitutional such
word, phrase, clause, section or provision shallsbgerable from the balance of the
Ordinance and the remainder of the Ordinance sé@éin in full force and effect.

SECTION VI

This Ordinance shall take effect upon publicatioereof after final passage according
to law.

CERTIFICATION

I, Sherry Mason, RMC, Municipal Clerk of the Bogtuof Beach Haven, do hereby
certify that the foregoing Ordinance was duly addpbn final reading by the Municipal
Council of the Borough of Beach Haven at a regaiaeting held on the 17day of April,
2012, a quorum being present and voting in the ntgjo

IN WITNESS WHEREOF, | have hereunto set my hand efficial seal this 17 day
of April, 2012.

Sherry Mason, RMC, Municipal Clerk

First Reading: March 22, 2012
Publication: April 7,2012
Passage: April 17, 2012
Final Publication April 18, 2012
Effective: May 8, 2012

Shackleton & Hazeltine
Borough Solicitors
Ship Bottom, NJ 08008



